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§1081.301

open hearing would be contrary to the
public interest.

§1081.301 Failure to appear.

Failure of a respondent to appear in
person or by a duly authorized counsel
at the hearing constitutes a waiver of
respondent’s right to a hearing and
may be deemed an admission of the
facts as alleged and consent to the re-
lief sought in the notice of charges.
Without further proceedings or notice
to the respondent, the hearing officer
shall file a recommended decision con-
taining findings of fact and addressing
the relief sought in the notice of
charges.

§1081.302 Conduct of hearings.

All hearings shall be conducted in a
fair, impartial, expeditious, and or-
derly manner. Enforcement counsel
shall present its case-in-chief first, un-
less otherwise ordered by the hearing
officer, or unless otherwise expressly
specified by law or regulation. Enforce-
ment counsel shall be the first party to
present an opening statement and a
closing statement, and may make a re-
buttal statement after the respondent’s
closing statement. If there are mul-
tiple respondents, respondents may
agree among themselves as to their
order of presentation of their cases, but
if they do not agree, the hearing officer
shall fix the order.

§1081.303 Evidence.

(a) Burden of proof. Enforcement
counsel shall have the burden of proof
of the ultimate issue(s) of the Bureau’s
claims at the hearing.

(b) Admissibility. (1) Except as is oth-
erwise set forth in this section, rel-
evant, material, and reliable evidence
that is not unduly repetitive is admis-
sible to the fullest extent authorized
by the Administrative Procedure Act
and other applicable law. Irrelevant,
immaterial, and unreliable evidence
shall be excluded.

(2) Evidence, even if relevant, may be
excluded if its probative value is sub-
stantially outweighed by the danger of
unfair prejudice or confusion of the
issues; if the evidence would be mis-
leading; or based on considerations of
undue delay, waste of time, or needless
presentation of cumulative evidence.
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(3) Evidence that constitutes hearsay
may be admitted if it is relevant, ma-
terial, and bears satisfactory indicia of
reliability so that its use is fair. Hear-
say is a statement, other than one
made by the declarant while testifying
at the hearing, offered in evidence to
prove the truth of the matter asserted.
If otherwise meeting the standards for
admissibility described in this section,
transcripts of depositions, investiga-
tional hearings, prior testimony in Bu-
reau or other proceedings, and any
other form of hearsay shall be admis-
sible and shall not be excluded solely
on the ground that they are or contain
hearsay.

(4) Evidence that would be admissible
under the Federal Rules of Evidence is
admissible in a proceeding conducted
pursuant to this part. Evidence that
would be inadmissible under the Fed-
eral Rules of Evidence may not be
deemed or ruled to be inadmissible in a
proceeding conducted pursuant to this
part solely on that basis.

(c) Official notice. Official notice may
be taken of any material fact that is
not subject to reasonable dispute in
that it is either generally known or ca-
pable of accurate and ready determina-
tion by resort to sources whose accu-
racy cannot reasonably be questioned.
If official notice is requested or is
taken of a material fact not appearing
in the evidence in the record, the par-
ties, upon timely request, shall be af-
forded an opportunity to disprove such
noticed fact.

(d) Documents. (1) A duplicate copy of
a document is admissible to the same
extent as the original, unless a genuine
issue is raised as to whether the copy is
in some material respect not a true and
legible copy of the original.

(2) Subject to the requirements of
paragraph (b) of this section, any docu-
ment, including a report of examina-
tion, supervisory activity, inspection
or visitation, prepared by the Bureau, a
prudential regulator, as that term is
defined in section 1002(24) of the Dodd-
Frank Act, or by a State regulatory
agency, is presumptively admissible ei-
ther with or without a sponsoring wit-
ness.

(3) Witnesses may use existing or
newly created charts, exhibits, cal-
endars, calculations, outlines or other
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